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TRAVAILS OF MISSOURI SUPREME COURT 
WITH QUESTIONS ABOUT CONTEMPT. 





We would not try to find fault with any 
Supreme Court for trying to repudiate any 
such absurd decision as was that by Mis- 
souri Supreme Court, rendered nine years 
ago in the case of State v. Shepherd, 177 
Mo. 79, 76 5. W. 79, 99 Am. St. Rep. 624. 

But that case had some fair discussion 
in it and was wrong in two fundamental 
propositions, one that it is contempt of court 
merely to scandalize it and the other that 
any interference, in the way of insult, with 
the administration of law by a court would 
not be contempt of court, if the insult con- 
sisted of a truthful charge against the court. 
Being wrong on two such things, however, 
it is somewhat remarkable that the’ court 
could have said anything in discussion that 
approached correctness. 

To scandalize a court may be a contempt 
if the tendency or intent in the scandaliz- 
ing is the obstruction of the court in 
meting out justice, but, if it is merely like 
scandalum magnatum, the genius of our 
government encourages the bitterest denun- 
ciation necessary, or reasonably believed to 
be necessary, to get rid of judges whose 
conduct may provoke denunciation, 

When, however, the scandalizing has a 
plain tendency or intent, not to get rid of 
supposedly bad judges, but to constrain 
them to take a certain course in judgment, 
it does net make any difference whether 
the scandalizing is based on truth or is 
manufactured out of the whole cloth. This 
indeed is the only .possible way to scan- 
dalize a court. Scandalizing, or alleged 
scandalizing, of judges might be pursued or 
be alleged to be pursued out of veneration 
for the court, just as attacking a candidat: 
for governor is to keep an unfit man out of 
the office. But about the travails we have 
in mind. 

That Shepherd case had to cross another 
bridge before it could punish what it said 





constituted contempt. A Missouri statute 
said every court of record might punish “as 
for a criminal contempt persons guilty” of 
certain acts “and no other.” Then it 
enumerates (1) acts of disorder in. facte 
curiae, (2) breaches of the peace and noises 
interrupting court proceedings, (3) dis- 
obedience of process, (4) resistance to law- 
ful orders of court, and (5) contumacious- 
ness of witness. Whether acts constituting 
civil contempt are embraced herein we 
think quite doubtful. Clauses 3 and 4 
would embrace them, if so intended. The 
court, however, met the exigency, as, at 
least, the contempt, if any, was a criminal 
contempt, and ruled that the court, being a 
eonstitutional court could not be shorn of 


its inherent power to punish for contempt, 


and the statute was therefore unconstitu- 
tional. 


This unanimous ruling was affirmed in 
Railroad v. Gildersleeve, 219 Mo. 170, 118 
S. W. 86, 16 Am. Cas.- 749, with three 
judges dissenting, and as the case referred 
to disobedience of an injunction it must 
be taken that the statute was construed to 
refer to both criminal and civil contempt. 
The dissent, however, seems not to allow 
that full sweep to the statute the words 
“and no other” demand. 


Very recently an unanimous bench, con- 
taining not a member of those who sat. in 
the Shepherd case, and who concurred .in 
the majority opinion in the Gildersleeve 
case, except Valliant, C. J., not sitting, says 
the dissenting opinion in the Gildersleeve 
case was right. Ex parte Creasy, 148 S. W. 
O14. 

There is no great amount of difference 
between the former cases on this subject 
and this in essential principle. ‘They held 
statute could not touch the matter; this 
held statute could not take away the right 
to punish for contempt, but it reasonably 
could regulate it._ 

This difference in view arises out of the 


fact that we can deduce nothing very: apt 
and clear upon the question, when we go 
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back to the common law. There it made 
no difference whether the right of a court 
to punish for contempt was inherent and 
necessary for its very existence or not. 
Whichever it was, an act of parliament 
could control it. It could take it away en- 
tirely, though it were as plain as a pike- 
staff, that a court would fall to pieces. 

Therefore, when common law decision 
may speak of inherent right on this subject, 
it merely would be using emphasis in ap- 
plying the principle that when you create 
an agency you impliedly grant it the power 
to adopt means necessary for it to perform 
its proper functions. 


‘the whole question then is what do con- 
stitutions mean when they create courts? 
It is certain they mean, that, if statute is 
silent, the courts may punish for contempt. 
But do they mean, that, though this power 
may be necessary for the court to perform 
its functions, the power of punishing for 
contempt is necessary, yet statute may take 
away that power? This seems scarcely sup- 
posable. 

But is it necessary to go as far as the 
Shepherd case did, and say it is not within 
legislative domain for this power reasonably 
to be regulated? If so, why? Certainly 
it is not meant, that state policy is to have 
no expression concerning courts. It is free 
to define its jurisdiction, to say how its de- 
cisions may be reviewed, to prescribe its 
rules of evidence and do many other things. 
Take civil contempt, whereby one is pun- 
ished for disobedience of an order for an- 
other’s benefit. Why should not the legis- 
lature say, at least so far as right to punish 
substantially remains, what is the extent of 
the injured party’s remedy? To pass from 
that to criminal contempt involves no great 
step. 

That Missouri has found herself on this 
question is well, but it is to be noticed that 
the opinion of Graves, J., argues that no 
contempt appeared to have been committed 
at all and ¢he writ of habeas corpus should 
have procured petitioner’s discharge for 
that reason. 





When, therefore, it was indulging in 
obiter dictum to disapprove the Shepherd 
case, why could it also not have indulged a 
bit more in dictum and buried forever in 
Missouri what was said along the line so 
repugnant to American theories, and, sep- 
arating the judges personality from the 
court’s dignity, written along lines that 
would elevate the latter? No worthy judge 
would wish anything else, and no unworthy 
one should be allowed to screen his sins 
from the public at the expense of the court. 

We have said nothing about special con- 
currence by two judges on the ground of 
the constitutional right of jury trial. This 
position seems to us so lacking in force, 
that we hardly know how to discuss it, or, 
at all events, we do not see any occasion 
therefor. mC 








NOTES OF IMPORTANT DECISIONS. 





MUNICIPAL CORPORATIONS — ACTION 
OVER BY CITY AGAINST OWNER OF 
DANGEROUS BILLBOARD.—The cass of City 
of Omaha v. Armour & Co., 196 Fed. 885, de- 
cided by Highth Circuit Court of Appeals, runs 
on very technical lines, and, if it is correctly 
decided, it suggests the need of several things 
for the protection of cities in respect of bill- 
boards. It is bad enough to be wearisomely 
assailed by their unethical brazenness. It is 
adding injury to insult for the public to be 
mulcted in damages therefor. 

It appears from the case, that a street passer 
injured by a billboard blown over by a high 
‘wind sued in two counts and recovered a gen- 
eral verdict for damages. One count allegeu 
the original faulty construction of the Dill- 
board and the other its getting into bad re- 
pair, the bad condition existing long enough to 
affect the city with notice, The city notified 
Armour Co. to come in and defend, but they 
did not appear. The city upon recovery being 
had against it, sued them for indemnity. 

The evidence showed that Armour & Co. 
built the billboard and sold it to Harrison & 
Morton seven months prior to its fall. Upon 


these facts the court said the judgment was | 


not conclusive against Armour & Co. and the 
judgment not furnishing a basis for the suit 
the statute of limitations arising upon the 
duty of the company to hold the city harm- 
less was barred by statute of limitations. 
The suggesticn occurring to us here is, that 
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a billboard constructor should be required to 
give bond to save a city harmless and that 
bond should not stop running, by any sale of 
the billboard to another, unless the city con- 
sented to the,sale, and that no sale should be 
made to another until after inspection by some 
designated officer, the seller to pay the cost 
thereof, 

Further this case suggests that in all such 
actions against cities with right of indemnity 
over, notice by a city to one, against 
whom it would have such right, to come in 
and defend, should make a new starting-point 
in the statute of limitations, or, better still, 
that the termination of litigation adversely to 
the city should make such new starting-point. 
It seems to place a premium on neglect or 
refusal of the party primarily culpable to re- 
spond to a notice to defend, where protracted 
litigation interposes the statute of limitations. 

All of this is not saying we agree the court 
was right in its technical ruling., If the party 
at fault saw the pleadings in this shape and 
was content with them, and it was in accord- 
ance with ordinary procedure for a general 
verdict to be rendered, it should carry a pre- 
sumption against him. 








STORIES OF ENGLISH LAW AND LAW- 
YERS. 





I.—REMARKS FROM THE BENCH. 

The prolixity of counsel has provoked much 
good-and-bad-humored interruption from the 
Bench; and first for the good:—In Mr. Justice 
Darling’s Court a few years ago, counsel, in 
cross-examining a witness, was, very diffuse, 
and wasted much time. He had begun by ask- 
ing the witness how many children she had, 
and concluded by asking the same question. 
Before the witness could reply, Justice Darling 
interposed with the suave remark—‘When you 
began she had three.” 

Of the same genial order was the retort of 
Justice Wightman to Mr. Ribton when that 
counsel, in addressing the jury had spoken at 
great length, repeating himself constantly and 
never giving the slightest sign of winding up. 
He had been pounding away for several hours, 
when the good old Judge interposed, and said, 
“Mr. Ribton, you’ve said that before.” “Have 
I, my Lord,” said Ribton, “I am very sorry; 
I quite forgot it.” ‘Don't apologize, Mr. Rib- 
ton,” was the answer. “I forgive you, for it 
was a very long time ago.” 

With these two creditable specimens of 
kindly, spontaneous humor, compare the re- 
mark of a United States Judge, which was 
much praised in the press at the time it was 





made, but which in our opinion ig far inferior 
to Justice Darling’s impromptu. The Ameri- 
can visited the Court of Appeal, and was in- 
vited by the late Lord Esher to take a seat on 
the bench. A certain Queen’s Counsel was ad- 
dressing the Court. “Who is he?” asked the 
Yankee. “One of Her Majesty’s Counsel,” re- 
plied Lord Esher. “Ah,” said the American, 
“I guess now I understand the words I have 
heard very often since I have been in your 
country, ‘God Save the Queen.’” 


Lorp ELLENBOROUGH’s WIT. 

But of a different order to any of the fore- 
going was the bitter wit of Lord Ellenborough, 
who frequently made counsel feel the kéen 
edge of his sarcastic tongue. When Preston, the 
great conveyancer, gravely stated to the Court 
of the King’s Bench the platitude that an 
estate in fee simple was the highest estate 
known to the law of England, the Chief Jus- 
tice said with politest irony, “Stay, stay, Mr. 
Preston, let me take that down, ‘an estate (the 
judge writing as he spoke)—in fee simple—is 
the highest estate—known to the law of Eng- 
land.’ Thank. you, Mr. Preston, the Court, 
sir, is much indebted to you for the informa- 
tion.” And again, having inflicted on _ the 
Court an unspeakably dreary oration, Preston, 
towards the close of the day, asked when it 
would be their Lordships’ pleasure to hear 
the remainder of his argument, whereupon 
Lord Ellenborough, with a sigh of resigna- 
tion, answered, ‘“‘We are bound to hear you, 
and we will endeavor to give you our un- 
divided attention on Friday next, but as for 
pleasure, that, sir, has been long out of the 
question.” 


Such remarks, directed against a _ tough, 
long-winded veteran, well seasoned to the 
rough give-and-take of the law courts, were 
quite proper, but not so the chilling observa- 
tion of the same judge to a young man who 
was making his first appearance in _ court. 
“The unfortunate client for whom it is my 
privilege to appear,” said the youthful barris- 
ter, “the unfortunate client for whom I ap- 
pear—hem—hem—the unfortunate client for 
whom I appear.” Leaning forward, and 
speaking in a soft voice that was all the more 
derisive because it was so gentle, Lord Ellen- 
borough said, “You may go on, sir, so far the 
court is with you.” A cheap witticism! And 
yet we have heard it retailed with gleeful ap- 
proval and received with laughter. We refrain 
from further criticism, but simply contrast it 
with the conduct of Mr. Justice Talfourd on 
a similar occasion. Seeing a young barrister 
overpowered with nervousness, he gave him 
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time to recover himself by saying in the kind- 
est possible manner, “Excuse me for interrupt- 
ing you, but for a minute I am not at liberty 
to pay you attention.” Whereupon the judge 
took up his pen and wrote a short note to 
a friena. Before the note was finished the 
young man had completely recovered his selt- 
possession, and by a thoroughly good speech 
secured a verdict for his client. “Talfourd 
migh. have made a jest for the thoughtless to 
laugh at, but he preferred to do an act on 
which those who loved him like to think,” is 
the apt comment of the writer who tells this 
story. 

Yet Lord Ellenborough knew on occasion 
that, notwithstanding the most tempting op- 
portunity, a joke would be inappropriate. in 
the instance we are to give he probably thought 
that the ridiculousness of the argument was 
so sublime that it could not be any further 
enhanced. Counsel, Mr. Gasalee, was endeay- 
oring to make out that mourning coaches at a 
funeral were not liable to posthorse duty, and 
proceeded thus: “My Lord, it could never 
have been the intention of a Christian legisla- 
ture to aggravate the grief which mourners 
endure whilst following to the grave the re- 
mains of their dearest relatives by compelling 
them at the same time to pay the horse duty.” 
Lord Ellenborough made no remark beyond 
saying, “Mr. Gasalee, you incur danger by sail- 
ing in high sentimental latitudes.” He knew 
that Mr. Gasalee had no turn ior raillery. 


A FLicut oF ELOQUENCE. 


Not always, however, does a counsel who 
indulges in lofty flights of eloquence escape so 
easily. Mr. Justice Byles was once hearing a 
case in which a woman was charged with caus- 
ing the death of her child by not giving it 
proper food or treating it with the necessary 
care. The aefending counsel, in addressing 
the jury, said: “Gentlemen, it appears to me 
to be impossible that the prisoner can have 
committed this crime. A mother guilty of 
such conduct to her own child! Why, it is 
repugnant to our better feelings.” Then, be 
ing carried away by the exuberance of his own 
verbosity, he went on: “Gentlemen, the beasts 
of the field, the birds of the air suckle their 
young, and” But at that point the learned 
judge said: “If you establish the latter part 
of your proposition, your client will be acquit- 
ted to a certainty.” 


An EFFECTIVE HIT. 


The most effective hit at counsel ever made 
from the Bench was one of which that doughty 
veteran, Lord Bramwell, was the victim, when 





he was at the bar. Himself, when later he 
became a judge, the author of many excellent 
judicial dicta, he, while at the bar, disliked 
exceedingly, and was continually complaining 
of, judges interrupting counsel. On one occa- 
sion when he was arguing.a case in the Ex- 
chequer Chamber he had been much interrupt- 
ed by the judges. Chief Justice Jervis, who 
presided, asked him when the time for ad- 
journment arrived, if he could conclude his 
arguments that day. He replied it depended 
on whether he was interrupted or not. The 
Chief Justice said. it must be adjourned. 
Bramwell said that he hoped to finish in about 
an hour next morning. The Chief Justice, 
as he was leaving, said: “Mr. Bramwell, you 
will not be interrupted to-morrow, as_ the 
judges will not be here.” Mr. Bramwell had 
forgotten that the sittings terminated that 
day! 

Sir John Hollams, who relates this story, and 
who was with Mr. Bramwell at the time, does 
not tell us what he said, but if he did give 
expression to his feelings we can imagine he 
would do so in no measured terms, and his 
language would be vigorous, for he was a most 
trenchant speaker, and the judgments and 
dicta pronounced by him when on the bench 
are impressive in their native force and origi- 
nality. “A natural right to land!” he once 
exclaimed on _ hearing that oft-used saying, 
“all rights in a state of society are artificial.” 
“It might as well be said that I had a natural 
right to a box at the opera,” and again, “I 
do not understand legal fraud. It has no more 
meaning than legal heat or legal cold, legal 
light or legal shade;” and many more. 


TI—RETORTS FROM THE BAR. 


The “judicial humorist” is common. Humor 
at the bar, on the other hand, is compara- 
tively rare, the reason being that a lawyer 
pleading a case is, for obvious reasons, chary 
of scoring off the judge even though he could. 
It was on account of this that Campbell, Lord- 
President of the Court of Session, who was 
somewhat addicted to ‘brow-beating counsel, 
usually got it all his own way. Upon one occa- 
sion, however, he caught a tartar. His Lord- 
ship had what are termed little pig’s eyes, and 
his voice was thin and weak. Counsel, a Mr. 
Corbet, had been pleading before the Inner 
House, and was attacked in usual style by the 
President, when he thus addresed him: “My 
Lord, it is not for me to enter into any alter- 
cation with your Lordship, for no one knows 
better than I do the great difference between 
us; you occupy the highest place on the bench, 
I the lowest at the bar, and then, my Lord, 
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I have not your Lordship’s voice of thunder, 
I have not your Lordship’s rolling eye of com- 
mand.” 


Lorp WESTBURY. 

But the most outstanding exception to the 
general rule was Bethell, afterwards Lord 
Westbury, who confessedly adopted as a ruling 
principle the maxim: “Never give in to a 
judge,” and his overwhelming egotism enabled 
him to successfully carry off situations that 
would have brought a less fearless man to 
grief. All his sayings have a touch of bitter- 
ness and cynicism, and in reading those ac- 
counted most brilliant one somehow feels that 
they savor of what might be termed colossal 
cheek rather than legitimate repartee. “Take 
a note of that,” he once said in a stage aside 
to his junior. “His Lordship says he will turn 
it over in what he is pleased to call his mind.” 
The discursive habits of Lord Justice Knight 
Bruce he detested. “Your Lordship,” he 
once pointedly cut short an observation of that 
judge by declaring, “Your Lordship will hear 
my client’s case first, and if your Lordship 
thinks it right, your Lordship can express sur- 
prise afterwards.” And all the gratitude that 
fell to the successful suggestion of one of his 
juniors was the sotto voce remark, “I do be- 
lieve this silly old man has taken your absurd 


point.” 
“Scenes” WitH JUDGES. 


There never were any “scenes” with West- 
bury, for he was a man of such strong per- 
sonality that the judges generally let him 
have his own way. “Scenes” occur with 
judges who have weaknesses or fads or some 
bete noir which distort their vision, and which 
they persist in intruding into a case. Sir 
William Bovill was not a satisfactory judge. 
He had a fondness for perpetually interrupt- 
ing and putting forward views of his own, and 
imputing unfair conduct to counsel and solici- 
tors. In one trial, Mr. Edwin James began his 
speech to the jury by saying that he greatly 
regretted that so much of their time had been 
wasted, but for this neither he nor his oppo- 
nent, Sir George Honyman, was to blame. Con- 
tinuing, he said that, as the jury were aware, 
it was the province and duty of counsel, before 
a case came into court, to study it with the 
view of presenting the material facts to the 
jury. But his Lordship, who filled an office 
for which he had the highest respect, but who 
could have known nothing whatever of the case 
before it came into court, had deemed himself 
far more competent to deal with the case than 
either his learned friend or himself, and thus 
there had been great waste of time, to the in- 





convenience of the jury and the prejudice of 
all concerned. 

To make a dignified protest like that is one 
way of dealing with such a judge. Another 
way is to play up to him. Vice-Chancellor 
Malins was obsessed with the idea that counsel 
were there to mislead .him and obfuscate his 
mind, and this being well known, they could 
not resist the temptation to indulge in the 
sport of worrying him. He was hearing a case 
once in which the following were the facts: A 
traveler who had been hurt on the railway had 
been compensated and signed a receipt in full. 
Some months afterwards, he applied to have 
the compromise set aside on the ground that 
the shock of his accident had made him dumb 
or stupid, and that his mind did not go with 
his act, when he signed the receipt, and that 
he since had another shock which restored 
him to reason. The Vice-Chancellor said: “Mr. 
Glass, I never heard of a case like this before. 
Is there any precedent?” That famous coun- 
sel turned to his junior and said: “What was 
the name of the husband of Elizabeth?” and 
the junior having told him, Mr. Glass said. 
“Oh, yes, your Honor, “there is the case of 
Zacharias.” “Where is that reported, Mr. 
Glass?” Counsel's reply, of course, confirmed 
him in his belief in the uniform disingenuous- 
ness of barristers in general. 

An Aupacious Move. 

Mr. Justice Denham’s court was once crowd- 
ed in anticipation of a scene between him and 
Charles Russell, afterwards Lord Russell of 
Killowen, but an audacious move on Russell’s 
part disappointed the onlookers. On the pre- 
vious afternoon some very high woysds had 
passed between bench and bar, and Russell’s 
vehemence caused the judge to say that he 
would not trust himself to reprove him in his 
then condition of sorrow and resentment, but 
would take the night to consider what he 
ought to do, and when they met again the next 
morning he would announce his determination. 
In considerable commotion the court broke up, 
and on the following day Mr. Justice Denham, 
on taking his seat, commenced the business of 
the day by saying: “Mr. Russell, since the 
court adjourned last evening I have had the 
advantage of considering with my brother 
judge the painful incident——” Upon which 
Russell quickly broke in with—“My Lord, I 
beg you will not say a word more upon the 
subject, for I can honestly assure you that I 
have entirely and for ever dismissed it from 
my memory,” a turning of the tables which 
provoked such a roar of laughter in the court 
that even the learned judge himself could not 
but join in it. 
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GentaAL Frank Lockwoop. 

Russell’s handling of that delicate situation 
irresistibly reminds one of how Frank Lock- 
wood once grasped a situation, not so serious 
certainly as that in which Russell was placed, 
but in which his demeanor was every whit as 
creditable to his ready wit, even more so, as 
it must have been utterly unpremeditated, and 
he was at the time a newly-called barrister. It 
is the ancient custom for the new Lord Mayor 
of London, attended by the Recorder and 
Sheriffs, to come into the Law Courts and be 
introduced to the Lord Chief Justice, or, if he 
is not there, to the senior judge to be found on 
the premises, and, after a little lecture from 
the bench, to return good for evil by inviting 
the judges to dinner, only to receive the some 
what chilling answer, “Some of their Lord- 
ships will attend.” On this occasion the cere- 
mony was over, and the Lord Mayor and his 
retinue was retiring from the court, when his 
Lordship’s eye rested on Lockwood, who, in a 
new wig, was one of the throng by the door. 
“Ah, my young friend,” said the Lord Mayor, 
in a pompous way, “picking up a little law, I 
suppose?” Lockwood had his answer ready. 
With a profound bow, he replied: “I shall be 
delighted to accept your Lordship’s hospitality. 
I think I heard your Lordship name seven as 
the hour.” The Lord Mayor hurried out of 
court. 

The genial Frank Lockwood! We know him 
only in the pages of Mr. Birrell’s “Life,” but 
how sure we feel that there was no bitterness 
in his repartees, no egotism, his jokes caused 
merriment to all and pain to none. 





III.—Cross-EXAMINATION INCIDENTS. 

Cross-examination is admittedly the most 
difficult of all the varied work to which a 
lawyer is called to turn his hand, how difficult 
only those who have tried it can appreciate. 
lo dwell for a moment on an aspect of the 
matter somewhat professional, there are, gen- 
erally speaking, two schools of cross-examina- 
tion. One is known by the description which 
is always sure to appear in the headlines to 
@ newspaper report of a sensational trial, 
“Severe cross-examination.” By this method 
the witness is taken over the whole facts of 
the case and minutely catechised as to his ac- 
quaintance with them. Given a very skillful 
counsel and a flagrantly dishonest witness, this 
style may serve its purpose, but, as a general 
rule, witnesses tell some truth, are not fools, 
and are not ipclined to be like clay in the 
hands of the examiner. 

Not infrequently, then, the “severe cross 
examination” gives an able witness the oppor- 





tunity of emphasizing his evidence in chief, 
and driving home points actually unnoticed in 
his first examination. The Tichborne claim- 
ant ‘was subjected to a “severe cross-examina- 
tion” before the Magistrate prior to commit- 
tal, and, in the opinion of Sir Henry Hawkins, 
it was out of the questions then put to him 
that he to a great extent fortified his case sub- 
sequently. A short cross-examination, on the 
other hand, leaves well or bad alone, and in- 
stead of attempting to prove the witness a liar 
out of his own mouth, relies on the testimony 
of other witnesses to nullify the objectionable 
evidence. 


A QUESTION OMITTED. 


But it may be dangerous to ask too little as 
well as too much. To minutely probe into 
statements may seem to be, and not seldom is, 
wasting the time of the court, but not always. 
“I was counsel,” narrates an American lawyer, 
“for a railway company, and I won the case 
for the defense mainly on account of the tes- 
timony of an old colored man who was sta- 
tioned at the crossing. When asked if he had 
swung his lantern as a warning, the old man 
swore positively “I surely did.” I subsequent- 
ly called on the old negro and complimented 
him on his testimony. He said “Thankee, Marse 
John, I got along all right, but I was awfully 
scared ‘cause I was afraid dat lawyer man 
was goin’ to ask me was my lantern lit. De 
oil done give out befo’ de accident!” 

And now for an instance of asking too much. 
At a trial for murder on circuit, a Welsh ad- 
vocate was instructed for the defense by one 
of the leading local practitioners. The counsel 
was a very peremptory little man, and during 
oross-examination he declined to put a certain 
question suggested by the gentleman instruct- 
ing him. The solicitor pressed him again and 
again on the point, but still he refused. “Well, 
sir,” said the solicitor at last, “these are my 
instructions, and mine is the responsibility, 
therefore I insist upon you putting the ques- 
tion.” “Very well,” said the barrister, “I'll 
put the question, but remember, as you say, 
yours is the responsibility.” The question was 
put, and the result was that it contributed in a 
large degree to hanging the prisoner. The 
sentence having been pronounced, the barrister 
turned round in a fearful rage to the solicitor 
and exclaimed. “When you meet your client 
in hell, which you undoubtedly will, you will 
be kind enough to tell him it was your ques 
tion and not mine.” 

That story is found in the reminiscences of 
Mr. Montagu Williams, and his unique experi- 
ence gives weight to what he says regarding 
cross-examination: “Of all the duties of a 
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counsel that of cross-examination is, in my 
opinion, the most difficult one in which to ac- 
quire proficiency. Few have excelled in it. It 
is a dangerous -weapon, and the true art lies 
in knowing either where not to put any ques- 
tions at all, or the exact moment when to stop 
putting them.” 


“THry Catt Her Cock Rosin.” 


Serjeant Parry, a counsel of ripe experience, 
was briefed to defend the manager of a com- 
pany of gymnasts, charged with unlawfully 
attempting to take a girl of 16 out of the pos- 
session of her father. The girl, young and of 
prepossessing appearance, told her woeful 
story with tears, and an obvious impression in 
her favor was made on the jury, which was 
not in the least shaken by the Serjeant’s cross- 
examination. The whole case turned on the 
question of the respectability and previous 
good chaarcter of the prosecutrix. Her sister 
was also examined as a witness, and in an- 
swer to a question regarding a male cousin, 
made the following reply: ‘Yes, I remember 
him coming to our house and asking for my 
sister. He asked for her by her nickname.” 
Quick as lightning the Serjeant seized the 
point. “Nickname, what is her nickname?” 
The witness replied, “They call her Cock Rob- 
in.” Turning to his junior, and then with an 
indescribable look at the jury, Parry slowly 
and significantly repeated the words, “They 
call her Cock Robin.” From that moment the 
case was at an end. 


THE MAGISTRATE’s MOVE. 


But it is not only in handling witnesses that 
a counsel has to be watchful, he must keep an 
eye on the Bench and on the jury, and what 
scope there is for adroitness in these direc- 
tions can only be understood by those who 
have had some experience of the work. The 
two following stories must serve to illustrate 
the matter to the layman. The late Mr. Mon- 
tagu Williams was once defending a friend 
charged with assaulting a solicitor with whom 
he had become financially involved. The 
money lent had been found for the solicitor by 
one Padwick, who was a magistrate for the 
county of Middlesex. During the trial this 
magistrate came and sat on the bench, a mat- 
ter in which he showed very bad taste. While 
Williams was cross-examining the solicitor as 
to his financial transactions, he looked up to 
where Padwick was sitting. Whereupon Wil- 
liams made the obesrvation: “You need not 
look up there, sir; I am quite sure there is 


‘no one sitting there who would countenance 


such proceedings as you have admitted being 


a party to.” Within a minute or two Padwick 
left the court. The reader may not think that 
very wonderful, yet a move like it, made in 
the anxiety, bustle, and heat of a trial, and 
while the mind was no doubt intent on a par- 
ticular line of cross-examination, shows in a 
high degree judicious boldness and quick re- 
sourcefulness, yet all within the limits of good 
form. 


An INSTANCE oF TACT. 


The second illustration we propose to give is 
a consummate instance of tact. Prosecuting 
for the Crown in a revenue case where the 
principal witness was a King’s evidence man, 
whose character had been cut to ribands in 
cross-examination, Rolfe, then a Counsel at the 
Bar, made no attempt to rehabilitate a scoun- 
drel who had laid the information against his 
old accomplices. But he laid stress on a series 
of insignificant facts, in every one of which 
the witness was corroborated by the log-book 
of the sea captain who had brought the smug- 
gled tobacco over from Ireland. “I put it to 
you,” he said in his speech to the jury, “as 
honest and intelligent men, whether, when you 
see that every word the witness has spoken 
on all other points has been so completely cir- 
cumstantiated, you can doubt his evidence giv- 
en on oath on the only remaining point neces- 
sary to establish the case.” This was a totally 
new light to the jury, who had been carried 
away by the cross-examination, and without 
hesitation they returned a _ verdict for the 
Crown. 


Many other instances might be given of the 
effect of cross-examination, but what has been 
said may help to impress on the reader’s mind 
the great difficulty of the business, and if it 
also enables him in a measure to know whether 
a so-called “severe cross-examination” is utter- | 
ly useless, absolutely harmful, or really skill- 
ful, so much the better. 


IV.—First Briers AND Earty STRUGGLES. 


The chief glory of the law is the scope it 
gives for talent. By it a man may rise from 
humble station to the highest judicial and ad- 
ministrative offices. Brains, physique, perse- 
verance, and some luck are the only necessary 
requirements. “Jock” Campbell himself, for 
instance, the son of a parish minister in Fife, 
going to St. Andrews as a bursar, tramping 
up to London, and ending his days as Lord 
Chancellor. Chief Justice Abbott, the son of 
a small hairdresser of Canterbury, Example 
after example could be cited. 


To the man without influence the _ great 





i thing is to get an opportunity to show what 
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is in him. In a famous song, Gilbert touches 
on this point: 


“In Westminster Hall I danced the dance 
Of a semi-despondent fury, 

For I thought I would never hit on a chance 
Of addressing a British jury.” 


The barrister there depicted got his chance 
by falling in love with “a rich attorney’s el- 
derly, ugly daughter.” But we turn from such 
cold-blooded design to cases where seeming ac- 
cidenc did a good turn to the young barrister. 


Lorp WestsBuRY’s BEGINNING. 


Two of the greatest men of the last century, 
both Lord Chancellors, were Westbury and 
Cairns. Both were destitute of social or pro- 
fessional influence, and the story of how they 
came to be known cannot be told too often. 
Brasenose College, Oxtora, had found itself in- 
volved in a suit which threatened a severe re- 
duction of its revenues. while the. Principal 
and Fellows were anxiously making themselves 
ready for battle, Dr. Gilbert, the head of the 
college, bethought himself of Mr. Bethell, as 
the future Lord Westbury was then styled. He 
had been so strongly impressed by the fluency 
and grace with which, as a young scholar of 
Wadham, he had translated a strophe of Pin- 
dar in the “viva-voce” examination for his de- 
gree, that he insisted upon retaining him in 
spite of his short standing at the Bar. By 
Bethell’s advice, in the teeth of that given by 
several eminent counsel, the College refused to 
compromise, and when the suit came on the 
arguments of Bethell were found irresistible, 
and he made his first great stride to the front. 


Tue INDUSTRIOUS APPRENTICE. 


Cairns began without any connection what- 
soever, and his first start entitles him to be 
regarded as a standing example of the indus- 
trious apprentice. In accordance with that 
time-honored precept which has brought so 
mucn disappointment to less fortunate youths, 
he had made it his rule never to be absent 
from chambers during business hours. One 
Saturday, when he had been invited to join a 
water party, at which legend has it that the 
future Lady Cairns was to be present, he ex- 
plained that duty required him to remain in 
his chambers till four o’clock. There were no 
papers requiring his attention, and the courts 
rose at two, but he was adamant to pressure 
and ridicule. As he was closing his books 
about five minytes to the hour there came a 
rap at the door. A member of an influential 
firm of solicitors had been drawing Lincoln’s 
Inn without success; their regular counsel 





had risen, and oak after oak was found sport- 
ed. ‘the matter brooked no delay, and appli- 
cation was made in despair to the first gentle- 
man whose door was not locked: Fortunately 
1or both parties the solicitor lighted upon one 
who was more than equal to the task, and the 
mastery of his business which Cairns dis- 
played gained him a client for life. 


An Otp Coat BRIEF. 


In these instances it will readily be con- 
ceded that there was an element of genuine 
deserving merit, as well as luck. But as an 
example of how a beginner may be helped on 
in his profession by the purest accident, take 
this personal experience related by Mr. Pitt 
Lewis: “One day, he writes, “I was sitting 
at the extreme end of the row of the junior 
bar in the old Queen’s Bench Court at West- 
minister. From a small window in the robing- 
room upstairs the whole of the Bar could be 
seen. The managing clerk to a firm of solici- 
tors, having in his hand a brief for counsel, 
went up to the robing-room and asked Mr. 
Howard, the manager, whether he could tell 
him the name of a junior counsel to whom the 
brief could be delivered. Now, Mr. Howard 
had on his staff an attendant named “Ben,” a 
very worthy man to whom I had shown some 
trifling kindness such as asking him about his 
health, and to whom I had given an old coat 
and a Christmas box. Ben seized hold of the 
clerk and led him to the window, pointed me 
out to him, and advised him to entrust the 
brief to me. Down came the clerk and deliv- 
ered the brief to me. Starting with that old 
eoat brief, I got a large amount of business 
with the firm of solicitors from whom it came, 
for at that time they had all sorts and condi- 
tions of cases abounding in appeals, and in- 
volving important interests.” 


UNEXPECTED Goop FortTUNE. 


Yet stranger was the piece of unexpected 
good fortune that came to Cockburn, after- 
wards Chief Justice, when acting as junior on 
the Western Circuit. It arose in this wise, 
Lord-Chancellor Brougham had an objection- 
able habit of working off the arrears of his 
multifarious private correspondence while on 
the bench. He defended this practice by main- 
taining with characteristic conceit that he 
could easily write a letter, and at the same 
time follow a legal argument. But the opinion 
of the Bar was different, and loud and bitter 
were the complaints of counsel and solicitors. 
It is an ill wind, however, that blows good to 
no one. A year or two after his call, Cockburn 
had a motion in the Chancellor’s Court. Broug- 
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ham was engrossed with his correspondence, 
and took no notice of the argument except to 
say curtly at the conclusion of counsel’s speech, 
“Motion refused.” On the following Western 
Circuit, Mr. Cockburn was astonished by the 
delivery at Exeter of four briefs from a solici- 
tor of whose existence he had hitherto been 
ignorant. Having satisfactorily disposed of 
the cases, he asked the client the reason for 
which he was indebted to this sudden patron- 
age. “I was in the court, Mr. Cockburn, when 
you made that motion, and when I saw the 
Chancellor taking down every word you said, 
I made up my mind that if ever you came to 
Exeter you were the man for my money.” 


An Unusvuat SCENE. 

The foregoing incidents show opportunity 
coming to the beginner, but many tales could 
be told of a man making his opportunity, go- 
ing to meet the occasion, as it were, and seiz- 
ing it. In these many illustrious names would 
figure, but probably the most striking of such 
feats was by Benjamin, the famous American, 
who, having taken refuge in this country on 
the defeat of the South, was called to the Eng- 
lish Bar when over sixty years old. Shortly af- 
terwards he received a junior brief in an Amer- 
ican case. The case came on for hearing, and 
the court were on tue point of continuing it for 
further inquiry when Benjamin, then unknown, 
rose from a back seat. He had not a command- 
ing presence, and had ratner an uncouth ap- 
pearance. In a stentorian voice he startled 
his hearer by saying, “Sir, notwithstanding 
the somewhat offhand manner in which this 
case has been dealt with by my learned friend. 
Sir Roundell Palmer, and to some extent ac- 
quiesced in by my leader, Mr. Kay, if, sir, you 
will only listen to me, if, sir, you will “only 
listen to me (repeating the words three times, 
and on each octasion raising his voice), I 
pledge myself you will dismiss this suit with 
costs.” 

The judges and all in court looked at him 
in great astonishment, but he went on with- 
out drawing rein for two or three hours. The 
court became crowded, for it soon became 
known that there was a very unusual scene 
going on. In the end the case was dismissed 
with costs, and this decision was affirmed on 
appeal. Nothing could keep back such a man, 
and very soon Benjamin acquired an extensive 
practice. 


V.—ADDRESSING THE JuRy. 


About no other branch of our judicial system 
has there been so much controversy as trial by 
jury. It is all right in theory to refer a dis- 





pute to the verdict of twelve good men and 
true, but this does not take account of the 
frail human side of the twelve, how one may 
be prepossessed by prejudice, another suscep- 
tible to blarney, another apt to be carried 
away by the cheapest eloquence, another to 
whom the humorous side of things is irresis- 
tible, and so on through the twelve. But it is 
to such men that counsel has to make his ap- 
peal, and unless he has sufficient knowledge of 
men to know how to appeal effectively, he may 
as well give up his job. He must watch how 
the jury are taking the evidence, whether they 
have been carried away by his opponent’s ar- 
guments, and shape his own address accord- 
ingly. 
Srmr Henry HAWKINS. 

There has been many adepts in this art from 
the days of the great Scarlett downwards, but, 
keeping to modern times, a pastmaster of the 
business was Sir Henry Hawkins, who made 
his reputation, and an enormous income along 
with it, in the palmy days of railway flotation, 
being retained by the companies in every large 
compensation case. Compensation for prop- 
erty taken compulsorily, was in those days as- 
sessed by jury. A chemist’s shop happened to 
be scheduled for taking, and the owner claim- 
ed a large sum in name of goodwill. His coun- 
sel quoted precedents in support of this head 
of the claim, and the court were duly impress- 
ed. One of these precedents happened to be 
the case of a public-house. This gave Hawkins 
his clue, and in addressing the jury he gave 
them the following effective little homily on 
the law of goodwill: 

“Gentlemen, if this chemist’s shop had been 
a public-house, its situation might have ac- 
quired for it a goodwill value, for what more 
natural than for a man walking past it to say 
to another who chanced to be with him, ‘’Ere 
Bill, ’ere’s a public, let’s go in an ’ave a drink,’ 
but who ever heard of a man passing an apoth- 
ecary’s say to his friend, ‘’Ere Bill, ’ere’s a 
chemist’s, let’s go in and ’ave a truss.’” 

That argument was perfectly fair, it put the 
fury in a good mood, and undoubtedly helped 
te reduce the compensation. 


A Littte Humor. 

The incident just related also illustrates, 
what every experienced pleader knows, how 
far a little humor goes with a jury. In a case 
tn which Mr. Huddleston, who in early life 
had been a tutor, and ultimately became Chief 
Baron, and Serjeant Ballantine were the oppos- 
ing counsel, the former in the course of his 
remarks said, “My learned friend, Serjeant Bal- 
lantine, while making his speech, reminded 
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me of the ostriia who buried his beak in the 
sand and imagiuwed that nobody could see his 
tail.” 

Though there was nothing very striking 
about this witticism, Ballantine knew better 
than to let it pass unnoticed, and in his reply, 
after commenting on the merits of the case, 
referred to his adversary’s remarks thus, “My 
learned friend has indulged in similes. He 
compares me to the ostrich who hides his beak 
in the sand, and imagines that nobody can see 
his tail. It does not surprise me in the least 
that he should make use of that simile. I 
should say that he above all men ought to un- 
derstand it, as the part he alludes to, if it 
were in the human frame, is the part that is 
most likely to catch the schoolmaster’s eye.” 


Breacn OF ProMise CASE. 


A little human interlude like that is never 
lost on the jury. Probably the reason is that 
their untrained minds are so tired attempting 
to consider the abstract right and wrong of 
the case that anything funny comes as a wel- 
come relief. This tendency, however, presents 
a great danger in cases where there is anything 
sensational. The jury may be so carried away 
by impressions gathered from the interesting 
parts of the evidence as to disregard the true 
import of the evidence as a «whole. 

Sir Charles Russell was once appearing for 
the defendant in an action for breach of 
promise of marriage brought by a pretty girl 
against a wealthy man who had treated her 
badly. Some of the jury evidently. sympathiz- 
ed with the plaintiff, and during her cross-ex- 
amination one of them blurteu out a strong 
leading question showing such animus that 
those in court thought Russell would decline 
to go on with the case before that jury. In- 
stead, he turned round, looked sternly at the 
juryman, held him fixed for a few moments 
whilst he tapped his snuff-box, and, taking a 
pinch, said with quiet intensity, “Attend to the 
evidence, sir.” The effect on the jury of this 
rebuke was very marked. ‘They all looked seri- 
ous, listened attentively, and in the end found 
a verdict for the defendant. 


POWER OF THE PLEADER. 

And this brings us to consider an element 
which perhaps as much as any other influences 
the jury, the personality of the man who ad- 
dresses them. “There are thirteen jurymen in 
the box when Scarlett is speaking,’ was the 
tribute of an eye-witness to the personal influ- 
ence of that great pleader, and stories illus- 
trating this” quality could be told of him and 
others. But when all is said about it that can 
be said, it defies analysis. Some men have it, 





others have not—its secret is uncommunicable. 
There is accordingly little use in retailing these 
stories. But the following well-authenticated 
incident, which occurred at the Worcester Ses- 
sions some years ago, is a flagrant and amus- 
ing instance of a jury being swayed by a per- 
sonal appeal. 


It happened that the defendant’s counsel had 
just been made a Queen’s Counsel, and these 
were the last Sessions in the county he would 
attend. For a number of years he had been 
leading man in the county, and was a favorite 
with all classes. He was defending a man for 
horse-stealing, and the evidence against the 
accused was of the most damning character. 
He nad been seen in the immediate neighbor- 
hood of the field from which the horse had been 
stolen shortly before the theft took place, he 
was seen driving the animal from the spot, and 
he was further identified as the man who sub- 
sequently sold:the animal. At the close of the 
prosecution counsel addressed the jury in some- 
thing like the following terms: “Gentlemen, I 
have been among you for a great many years. I 
was born in your county, and my people were 
with you for two or three generations. You 
have always been friendly with me, man and 
boy, and I don’t think I ever had an angry word 
with any of you. A change has now come 
over my life. Her Majesty has sent for me to 
make me one of her own counsel.” The jury- 
men sat with open mouths, evidently under 
the impression that their favorite was about 
to be summoned to Buckingham Palace, Wind- 
sor Castle, or some other Royal residence to 
have a tete-a-tete with the Queen. Continuing, 
counsel said: “I shall mever address you 
again. This is the last time my voice will be 
heard in your ancient hall. Let us part as we 
have always been, the best of friends;” and 
without a single word as to the merits of the 
case before the jury, he sat down. 


The Chairman of the Sessions in the due dis- 
charge of his duty addressed nimself to the 
evidence, ignoring entirely the observations 
by the counsel for the defense. The jury put 
their heads together, and after barely a mo- 
ment’s deliberation, the foremen said: “We 
find for Muster——.” The Chairman told them 
that their verdict must be either one of guilty 
or not guilty as against the prisoner. Where- 
upon, without waiting for their foreman, they 
all shouted out with one accord “Not guilty, 
sir,” and the prisoner was released. 

CHANCERY LANE. 

Glasgow, Scotland. 
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LARCENY—NEW ASPORTATION. 





TRAMWILL v. COMMONWEALTH, 





Court of Appeals of Kentucky, May 31, 1912. 





147 S. W. 36. 





Where a person induced another to steal a 
horse in Tennessee, and deliver it to him in 
Kentucky, where he sold it for the benefit of 
both of them, there was a fresh asportation of 
the property, for which the person who in- 
duced the stealing could properly be indicted 
and punished as for a robbery in Kentucky. 





HOBSON, C. J.: Bethel Tramwill was in- 
dicted in the Christian circuit court for the 
offense of horse stealing. On a trial of the 
case he was found guilty, and sentenced to 
confinement in the penitentiary from two to 
ten years. He appeals. 

The proof in the case was in substance as 
follows: W. D. Tramwill lives in Tennessee, 
not far from Clarksville. His horse, buggy, 
and harness were stolen from his stable one 
night. The next morning Bethel Tramwill had 
the horse, buggy, and harness in Hopkinsville, 
and sold them to a man named Veach for $2». 
Tramwill telephoned about the loss of his 
horse and buggy, and the police, finding it at 
Veach’s stable, arrested Bethel Tramwill. He 
said when arrested that he stole the horse in 
Tennessee, and brought him over and sold him 
to Veach. He said that he had worked for W. 
D. Tramwill, who was his uncle, and his uncle 
had not paid him, and that he had put up a 
note on the stable door telling his uncle not to 
worry; that he would either return him the 
horse or $100 in two days. His uncle came 
over, and he told his uncle that he thought he 
would drive the horse over and get some whis- 
ky, and, being asked how he came to sell him, 
said he got drunk, and thus accounted for his 
having sold him. This was in substance the 
evidence for the commonwealth. 

Bethel Tramwill, testifying in his own be- 
half, said that he and a man named Parker, 
when at Guthrie together, had made an 
agreement that Parker should go down to his 
uncle’s house, get the horse and buggy, and 
bring him into Hopkinsville the next morn- 
ing, and that the understanding was that he 
was to go on to Hopkinsville and Parker was 
to go and get the horse, bring him to Hop- 
kinsville, and turn the horse over to him, and, 
if he would not sell him, Parker would; that 
he went to Hopkinsville, and Parker brought 
the horse there, and delivered it to him, and 
he thereupon sold the ‘horse and buggy to 
Veach for $25, and gave Parker $4 of the 





money. On this evidence the defendant moved 
the court to instruct the jury, in substance, 
that, if the transaction was as he had stated 
it, they should find him not guilty. The court 
refused to so instruct the jury, and instructed 
them that, if the transaction was as stated by 
the defendant, they should find him guilty. The 
propriety of this ruling is the chief question 
made on the appeal. 

In Able v. Commonwealth, 5 Bush, 698, Able 
was indicted in Jefferson county for stealing 
$2,600 of gold coin, the property of James 
Gibson. The proof on the trial showed that 
Gibson had living with him a grandson about 
15 years of age; that Able induced the boy to 
steal the coin out of his grandfather’s house 
in Henderson county, and bring it to him at a 
village about two miles distant; that he then 
brought the coin to Louisville, and sold it 
there. On these facts it was held that Able 
was only an accessory before the fact to the 
stealing of the money, and that, this being 
the case, he could not be convicted in Jeffer- 
son county under an indictment charging him 
with stealing it there. That case is on all 
fours with this. If the defendant’s statement 
was true, he had Parker to go down to his un- 
cle’s and steal the horse, and bring it to him in 
Hopkinsville that he might there sell it, and 
divide the money with Parker. If he had Par- 
ker to steal the horse for him, what he did 
through his agent, Parker, was in legal effect 
done by him as fully as if he had done it in 
person. He was not indicted, however, for 
what occurred in the state of Tennessee. He 
was indicted for the stealing of the horse in 
the stable of Kentucky. The rule is well es- 
tablished that, if property is stolen in one state 
and carried by the thief into another state, it 
is a fresh asportation in the state to which the 
property is carried, and the offender may be 
indicted and punished there. 1 Bishop’s Crim- 
inal Law, §§ 140, 141. When the defendant’s 
agent brought the horse to him in Hopkins- 
ville, and he there took charge of the horse 
and sold it, there was a fresh asportation of 
the property by him there, and for this he 
may be punished in Kentucky. 

In Ferrill, etc., v. Commonwealth, 1 Duv. 154, 
Ferrill and Bullard stole the horse in Tennes- 
see, and brought it to Kentucky. Ferrill sold 
the horse in Kentucky in the presence of Bul- 
lard, for the use of both of them, and in pur- 
suance of an agreement between them to this 
effect. An instruction telling the jury that on 
these facts they should find Bullard guilty as 
charged was approved; it being held that both 
were principals in what was done in Kentucky. 
The principles announced in that case apply 
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equally here; both appellant and Parker being 
present and concurring in the asportation in 
Kentucky. 

The substantial rights of appellant were in 
no wise affected by the refusal of the court to 
allow the two writings given in evidence to be 
taken to the jury room, or by the rebuttal evi- 
dence allowed to be introduced by the common- 
wealth, as, under the views we have indicated, 
he was guilty as charged on the facts stated 
by him as a witness on the trial, no less than 
on the facts proved by the commonwealth. 

The case of Able v. Commonwealth, supra, 
is overruled. 

Judgment. affirmed. 


Note.—Distinction Between States Inter Sese 
and a State and a Foreign Country in Larceny 
Prosecutions —The principal case has much in 
its support, but it is of early decision doubtingly 
follow.d because courts deemed the enforcement 
of it operated against those, who had few if any 
— that anyone was bound to respect, or at 

ast this might be supposed. 

“Tn Vermont, in State v. Morrill, 68 Vt. 60, 54 
Am. St. Rep. 870, it was said: “For a hundred 
years ovr courts have held the common law to 
be, that one who steals property in another coun- 
try and brings it into this state is guilty of larceny 
here. The same is true of one who steals in 
another one of the United States and brings the 
property here. * * * Two states, Massachusetts 
and Ohio, have attempted to distinguish between 
the thief who brings therein property stolen by 
him in another state, and the thief who does the 
like with property stolen by him in another coun- 
try, convicting the one and acquitting the dther. 
Commonwealth v. Uprichard, 3 Gray 434, 63 Am. 
Dec. 762; Stanley v. State, 24 Oh. St. 166, 15 
Am. Rep. 604. But we think no such distinction 
can be made, and that both cases stand on pre- 
cisely the same ground.” 

In the Uprichard case the goods were stolen 
in Nova Scotia and brought into Massachusetts. 
Chief Justice Shaw said the common law rule 
that the thief could’ be punished either in the 
county where he stole or county to which he 
carried the goods was because in-every county 
of England “the same law is violated, the same 
punishment is due, the rules of evidence and of 
the law governing every step of the proceedings 
are the same and it is a mere question where the 
trial shall be had.” After showing that state 
decisions differ on the question, he thinks it was 
considered by those deeming there was a new 
taking and asportation where the property was 
stolen in another state, because “although the sev- 
eral states are, in their administration of criminal 
law, regarded as sovereign and independent, yet, 
as they were originally English colonies and ac- 
knowledged their subjection to the common law 
of England and claimed its privileges, and all 
equally derived the principles of jurisprudence 
mainly from that source, and as they had been, 
both before and since the revolution, closely 
united for many purposes, there was an analogy 
more or less strice'between the relations of these 
states to each other and those of epunties under 
the same government; and therefore the same 
rule might be safely adopted.” See Commonwealth 





y. Cullins, 1 me 116; Com. Andrews, 2 dd. r41, 
; Am. Dec. 17; Cummings v. State, 1 Har. & J. 
(Md.) 340; ‘State v. Ellis, 3 Conn, 185, 8 Am. 
Dec. 175. 

This rule. however, the Chief Justice argues, 
could not be applied where the larceny was com- 
mitted in another country. He then disapproves 
of State v. Bartlett, rr Vt. 650, upon which the 
Morrill case, supra, was based. 

In the Stanley case, supra, the theft was in 
Canada and it was claimed that the rule in Ohio 
as to property stolen in another state was larceny 
in Ohio (Hamilton v. State, 11 Ohio 435) should 
be applied. It was said: “Whether that decision 
can be sustained upon the principles of the com- 
mon law or not; it must be conceded, that for 
more than thirty years it has stood unchallenged 
and unquestioned as an authoritative exposition 
of the law of this state.” and it was thought it 
ought not to be overruled. Cited as in accord 
with the Hamilton case, are, besides the cases 
mentioned above. State v. Underwood, 49 Me. 
181; Watson v. State, 36 Miss. 593; State v. John- 
son, 2 Or. 115; State v. Bennett, 14 Iowa 479; 
Ferrell v. Com. (Ky.), 1 Duv. 153. It was said 
in the Stanley case: “We are unanimously of 
opinion that the rule laid down in Hamilton v. 
State should not be extended to cases where the 
property was stolen in a foreign and independent 
sovereignty. We are unwilling to sanction or to 
adopt the practice whereby a crime committed in 
a foreign country, and in violation of the laws of 
that country only, may, by construction and a 
mere fiction, be treated as an offense committed 
within this state and in violation of the laws 
thereof.” Then the court denies “that a mere 
change of place by the thief, while he continues 
in the uninterrupted and exclusive possession of 
the stolen property, constitutes a new ‘taking’ of 
the property. either as a matter of fact or of law.” 

State v.. Bouton, 26 Nev. 34, 62 Pac. 595, sus- 
tained as correct an instruction in line with the 
ruling in the principal case as being “supported 
by State v. Newman, 9 Nev. 48, and other au- 
thorities.” In the Newman case the larceny was 
in the then Territory of Utah and a conviction 
was upheld upon a theory that was applied in 
Vermont. It was said: “Nothing is plainer than 
that our courts will protect the rights of prop- 
erty, equally whether the property is in the own- 
er’s grasp, or wrongfully found in the grasp of 
a felon, And no principle in the law of larceny 
is better established, as a general doctrine, than 
that any phvsical removal, however slight, of the 
entire physical substance of the thing alleged to 
be stolen, to which physical substance the re- 
mover has not the right of possession, even 
theugh he has it in custody, lawfully or unlaw- 
fully, is where the felonious intent exists, lar- 
ceny. If, therefore, the complete offense is not 
committed here, by one bringing here from a 
foreign country personal goods which he has there 
stolen, using them here as his own and meaning 
at the same time here to deprive the owner of 
his ownership therein, then it is impossible for 
any man, under any circumstances, to do acts 
completely falling within all the descriptions and 
definitions given in the books of this offense.” 

In State v. Underwood, 49 Me. 181, 77 Am. Dec. 
254, Maine followed Massachusetts decision be- 
cause the question had been settled before its 
separation from that commonwealth, and it was 
deemed that this view ought to be held to “when 
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the consequence would probably be either to ren- 
der our border towns places of refuge for thieyes, 
who might obtain a livelihood by stealing the 
property of our citizens over the border, with 
every facility for a quick, and therefore a safe, 
return to places of retreat on this side of the 
line. 

An Oklahoma case indorses the principle that 
“goods may be stolen successively by the same 
person in as many countries, states and counties 
as he can convey them into or through” and that 
“the continued possession of stolen property 
animo furandi is at*every step a new caption and 
asportation.” Barclay v. U. S., 11 Okl. 503, 69 
Pac. 788. It was further said that: “Whether the 
original taking constituted larceny is to be de- 
termined by our own laws, and not by the laws 
of the place where the property was first taken,” 
for which are cited People v. Burke, 11 Wend. 
129; Murray v, State, 18 Ala. 731; People v. 
Staples, 91 Cal. 23; State v. Underwood, supra, 
State v. Knief, 12 Mont. 92, 29 Pac. 654, 15 L. 
R. A. 722. This is a singular principle and in 
its last analysis it amounts to saying that, if there 
were no offense in the original taking, an offense 
is raised by removal to another state and an in- 
tent to keep what would have been larceny to 
take in that state. 

There are many states holding, that other states 
and foreign countries stand alike in its not being 
larceny in the state where the property is taken 
on any theory of new taking or asportation. Van 
Buren v. State, 65 Neb. 223. 91 N. W. 201; State 
v. Buchanan, 130 V. C. 660, 41 S. E. 107; State 
v. McCoy, 42 La. Ann. 228; Lee v. State, 64 Ga. 
203; Kiser v. Woods, 60 Ind. 538. 

In Missouri it was held that whether the offense 
could be larceny or not in the state to which 
the stolen property was carried, it was competent 
for a statute to make it such. State v. Mintz, 
189 Mo. 268, 88 S. W. 12. See also People v. 
Williams, 24 Mich. 156. In Strouther v. Com., 
92 Va. 780, 53 Am. St. Rep. 853, it was held that 
the statute was absolutely necessary, the Virginia 
court saying that: “The rule (of larceny else- 
where) of the common law was never extended 
farther than to counties.” 

Decision in favor of new caption and asporta- 
tion merely show that courts were trying to help 
out lame legislation and they stretched an old 
rule at common law beyond any application that 
was ever given to it, as Chief Justice Shaw 
clearly shOws, as also the Virginia case. Such 
decisions as the Oklahoma case seem without any 
possible basis in reason. They build up crime by 
technical construction, making a thief guilty in 
a multiple way accordingly or not as he moves 
from one place to another and yet he does no 
more in intent than if he stayed in ‘one place all 
his life. It looks like stretching jurisdiction over 
things not naturally subject thereto. 








BOOK REVIEWS. 





WATBRK RIGHTS IN THE WESTERN STATES 
—THIRD EDITION. 

Mr. Samuel C. Wiel of the San Francisco 
bar, produced his first edition of this work in 
1905, his second in 1908, and his third in 1911, 
and says in his preface that the second edition 





was exhausted within a year and some months, 
but it will be many years before his fourth, if 


| ever, will be produced. 


A book, however, of this character easily 
justifies rapidly preceding editions, for here 
is an American doctrine, that enterprise in the 
arid and semi-arid regions, is rapidly develop- 
ing. 

This departure from the riparian doctrine 
has come out of conditions of which that doc- 
trine could have no conception, except as it 
academically or philosophically may have 
thought of ancient irrigation. In our Western 
states not only irrigation but as-well mining 
operations demanded something more than 
modification of the riparian doctrine. If 
the rule aqua currere debet ut currere sole- 
est was to govern, there would be few to care 
whether it flowed or not. In other words the 
country would have continued a waste. 

The departure, therefore, in building up our 
Western states has presented a variety of ques- 
tions. It began as a law of necessity with the 
miners and customs took the place of law. It 
was an extension in irrigation of what the 
Spanish and Indian ‘inhabitants applied, and 
there grew up questions in respect to public 
utilities and of rights between citizens of ad- 
joining states. Appropriation and distribution 
of water to beneficial uses began to create ju- 
dicial precedents and still are so doing. 

Mr. Wiel treats of water as a commodity, as 
its chief aspect, instead of being used and left 
where it ..owed in a well-ordered way, as de- 
cisions have developed this doctrine, especially 
interesting being his treatment of the federal 
act of 1866 and the California and Colorado doc- 
trines. There are not only important state, but 
also federal, cases on this subject, and the great 
reclamation projects supported not only by 
private but public capital makes what are call- 
ed water rights in the Western states more 
than a practical study. 

This third edition is in two volumes, bound 
in law buckram and in form, appearance and 
durability such as is worthy of the publishing 
house that sends it out, the publication being 
by Bancroft-Whitney Co,, San Francisco, 1911. 








HUMOR OF THE LAW. 





"Ras Jones was a witness at a trial in the 
courthouse last week. He was testifying as to 
a conversation he had on the phone with the 
defendant in a civil suit. “Did you call him 
up on your own initiative?” the lawyer asked 
‘Ras. “No,” says ’Ras. “I used the one in the 
general store. I can’t afford one myself.” 





Visitor—I came all the way from the city to 
consult your lawyer Jones here. He’s a good 
man, isn’t he? 

Uncle Eben—Nope; we don’t consider him 
one, two, three, with Smith. Why Smith’s been 
intrusted with the local agency of the Knott 
Knitting Needle, the dispensing of Daggett’s 
Drugless Dope, and the demonstrating of Fas- 
set’s Fireless Cooker. That not only shows that 
he’s got the confidence of such big fellows as 
them, but he don’t have to depend on his law 
hardly at all to make a living.—Lippincott’s. 
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1. Assault and Battery—Self-Defense.—Where 
one wrongfully goes on the premises of an- 
other to take his property without warrant of 
law, he cannot in a prosecution for an assault 
growing out of the other’s resistance, claim to 
have been acting in self-defense.—Yarborough 
v. State, Tex., 147 S. W. 272. 


2. Bail—Recognizance.—A recognizance ex- 
ecuted by accused after the adjournment of the 
court, and not entered into in open court, as 
required by statute, is insufficient; and the ap- 
peal must be dismissed on motion of the state,— 
Craig v. State, Tex., 147 S. W. 251. 

3. Bankruptey—Discharge.—Where a bank- 
rupt or his family were sick, and he was with- 
out means to pay for preparing his application 
for discharge, his failure to apply therefor 
within 12 months after the adjudication was ex- 
cusable under Bankr. Act, § 14.—In re Casey, 
U. S. D. C., 195 Fed. 322. 

4. Foreign Corporation.—Where a contract 
made in a state by a foreign corporation to be 
performed there is void because of the failure 
of the corporation to comply with the law of 
-the state, its trustee in bankruptcy may not sue 
in the federal court on the contract.—Thomas Vv. 
Birmingham Ry., Light & Power Co., U. S. D. C., 
195 Fed. 340. 


5.——Jurisdiction.—General principles, applic- 
able to questions of jurisdiction and of the 
conclusiveness of a judgment of a court having 
jurisdiction, apply to orders and adjudications 
in bankruptcy.—In re Casey, U. S. D. C., 195 Fed. 
322. 

6. Preference.—A pledge of collateral notes 
secured by a trust deed to a bank for a pres- 
ent loan more than four months before bank- 
ruptcy was neither fraudulent nor a voidable 
preference.—Sturdivant Bank v. Schade, C, C. 
A., 195 Fed. 188. 


¥. Provable Debts.—An adjudication of 
bankruptcy does not dissolve contractual rela- 
tions betwegn the bankrupt and others, and 
claims arising out of such contracts subsequent 
to the filing of the petition, which do not con- 
stitute provable debts at that time, remain sub- 

















sisting obligations of the bankrupt.—Colmar 
Co. v. Withoft, C. C. A., 195 Fed. 250. 


8. Rents.—Where a landlord of the bank- 
rupt tenant inquired of the receiver and trustee 





as to a surrender of the property and was ready - 


to accept the same, but the receiver and trustee 
gave him no information but continued to oc- 
cupy the premises, the trustee was liable for 
rents whether he had funds in his hands or 
not.—In re Metals Extraction & Refining Co., 
Cc. C. A. 195 Fed. 226. 


9. Banks and Banking—Collections.—In an 
action against a bank for failing to collect 
drafts, the burden was on plaintiff to show that 
failure to collect was due to defendant’s negli- 
gence.—Storm Bros. y. First Nat. Bank, Ky., 
147 S. W. 5. 


10. Savings Banks.—A depositor in a sav- 
ings bank, who executes an order for the pay- 
ment of the deposit to a third person and who 
delivers the order and bank book to the third 
person, held to make a valid assignment to the 
third person, who may collect the deposit after 
the depositor’s death.—Brannan y. Eliot Five 
Cents Savings Bank. Mass., 98 N. E. 572. 


11. Bills and Notes—Holder.—An indorsee of 
a note as collateral security is a holder in due 
course to the extent of his interest, if the note 
is taken before maturity and without notice.— 
Canadian Bank of Commerce v. John J. Sesnon 
Co., Wash., 123 Pac. 602. 

12. Negotiability—A negotiable draft sign- 
ed “C. J. H., Agent,” with the words “A., Cc. & 
G.” written directly thereunder, was the draft of 
A., C. & G., the principals, if the agent was 
authorized to make the draft for them.—Citi- 
zens’ Nat. Bank of Los Angeles, Cal., v. Ariss, 
Wash., 123 Pac. 593. 

13. Transfer.—The rule that an equity in 
favor of the maker and against the payee of 2 
note arising after the transfer after maturity 
cannot be interposed against the indorsee is not 
applicable, where the infirmities of which the 
indorsee had notice existed when the transfer 
was made.—Murchison vy. Nies, Kan., 123 Pac. 
750. 

14. Boundaries—Center of Highway.—A grant 
of land carries the fee to the center of a high- 
way on which it is bounded unless a contrary in- 
tent is shown.—La Salle Varnish Co. vy. Glos, IIl., 
98 N. E. 538. 

15. Brokers—Customer.—A _ broker having 
produced a customer ready, able, and willing to 
exchange lands on the terms authorized by his 
principal, it is not necessary, to entitle him to 
commissions, that there was a contract between 
the principal and customer.—Cotton v. Meadows, 
Mo., 147 S. W. 221. 

16. Procuring Customer.—If through tne 
efforts of a broker a binding contract is made 
between an owner and a prospective purchaser, 
the broker is entitled to commissions, although 
the owner wrongfully refuses to carry out the 
agreement.—Finnerty v. Stratton’s Estate, Colo., 
123 Pac. 667. 

17. Carriers of Goods—Baggage.—While a 
carrier is liable for the safe-keeping of a pas- 
senger’s baggage left there for a reasonable 
time, it is not reasonable for a prospective pas- 
senger to leave baggage with the carrier for 
more than a day before the beginning of his 
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journey, and the carrier is liable only as a 
warehouseman for such baggage.—Houston E. 
& W. T. R. Co. v. Anderson, Tex., 147 S. W. 353. 





18. Damages.—-The measure of damages in 
an action against a transfer company for the 
loss of a grip is the amount that articles of 
clothing contained therein were worth to the 
owner, and not the amount that it would have 
cost him to replace such articles——Houston 
Transfer & Carriage Co. v. Whitcomb, Tex., 147 
S. W. 358. 

19.——Rebates.—A claim against a carrier for 
rebates may be resisted as against public policy 
or contrary to state or federal regulations, not- 
withstanding any agreement of the parties.— 
First Trust & Savings Bank v. Southern Indiana 
Ry. Co., U. S. D. C., 195 Fed. 330. 

20. Carriers of Live Stock—Twenty-Eight 
Hour Law.—That the owner or caretaker of 
stock, who accompanies them, agrees with the 
carrier to feed and water them, held insufficient 
to establish excuse for violation of the Twenty- 
Eight Hour Law.—Chicago, B. & Q. R. Co. v. 
United States, C. C. A., 195 Fed. 241. 

21. Carriers of Passengers—Negligence.—In 
a passenger’s action for injuries by falling by 
her dress catching on a sandplunger in the 
vestibule, which projected above the floor, evi- 
dence that the motorman pressed the sand- 
plunger into place immediately after the acci- 
dent held properly admitted.—Martin vy. Old 
Colony St. Ry. Co., Mass., 98 N. E. 579. 

22. Negligence.—Where a passenger board- 
ed a street car at an accustomed stopping-place, 
and, while standing on the step before the car 
bad started, another car passing on another 
track struck and injured him, the street rail- 
road company was negligent.—Norfolk & Atlan- 
tic Terminal Co. v. Rotolo, C. C. A., 195 Fed. 231. 

23. Certiorari—Remedy.—A citizen and tax- 
paver, if entitled to be heard in certiorari to re- 
view a decision of the civil service commis- 
sioners of a city discharging an officer, must in- 
tervene in the trial court, and he cannot inter- 
vene in the Appellate Ceurt on motion for leave 
to prosecute an appeal in the name of the com- 
missioners from a judgment quashing their de- 
cision, or to sue out a writ of error.—People v. 
Lower, Ill., 98 N. E. 557. 

24. Commerce—Fish and Game.—A state has 
the same power over fish and game brought 
within its borders as it has over fish and game 
found within its limits.—Eager v. , Jonesboro, 
Lake City & Eastern Express Co., Ark., 147 S. 
Ww. .60. 

25. Contempt—Conspiracy.—The fact that 
perjury is a substantive crime, and punishable 
as such, does not prevent it from also consti- 
tuting a contempt.—In re Steiner, .U. S. D. C., 
195 Fed. 299. 

26. Contracts—Mutuality—Where a contract 
for the sale of realty provided that the seller 
agreed to sell and the purchaser to purchase 
on terms specified, it was mutual and based on 
a ‘sufficient consideration, authorizing the en- 
forcement of mutual remedies by either party on 
default of the other.—Hoagland v. Murray, Colo., 
123 Pac. 664. 

27..—-Performance.—An agreement to give a 
personal note is not complied with by the tender 
or a mortgage and note of a third person.— 
Wood vy. Blanchard, Mass., 98 N. E. 616. 











28. Separability—Where a contract by @ 
foreign corporation which had not complied 
with the laws of the state was entire and void 
in its entirety if void at all, there could be no 
separation of it into intrastate and interstate 
business so as to justify a recovery for the lat- 
ter alone.—Thomas v. Birmingham Ry., Light & 
Power Co., U. S. D. C., 195 Fed. 340. 


29. State and Corporation.—No implied con- 
tract arises between a state and a corporation 
admitted therein, or chartered thereby, that no 
subsequent legislature shall ever pass any act 
which in any manner affects the business of 
such corporation.—State v. Missouri Pac. R. Co., 
Mo., 147 S. W. 118. 


30. Corporations— De Facto.—A corporation 
cannot become a de facto corporation, unless 








there is a law under which a corporation of its . 


character may be created.—Chicago & W. I. R. 
Co. v. Heidenreich, Ill., 98 N. E. 567. : 


31. Foreign State.—Though a corporation 
sues without alleging payment of its annual 
license fee, it may resist the cross-action by 





defendant, but it cannot have judgment for any . 


excess.—North Star Trading Co. y. Alaska- 
Yukon-Pacific Exposition, Wash., 123 Pac. 605. 

32. Receivers.—A receiver of a corporation 
who is a successor in title of the corporation 
may sue in a foreign jurisdiction.—Strout v. 
United Shoe Machinery Co., U. S. D. C., 195 Fed. 
313. 


33. Slander.—A corporation is liable for 
slander of its agents authorized, ratified or in 
the scope of their employment.—Waters-Pierce 
Oil Co. v. Bridwell, Ark., 147 S. W. 64. 

34. Customs and Usages—Evidence.—Where 
an agent was expressly authorized to purchase 
fruit for his principal for cash upon his own 
inspection, a custom whereby the shipper of 
fruit would draw upon the consignee subject to 
inspection at delivery point by consignees before 
payment of the draft was not admissible, not 
being applicable, and even if applicable to deal- 
ings between principal and agent, being repug- 
nant to his authority.—Citizens’ Nat. Bank of 
Los Angeles, Cal. v. Ariss, Wash., 123 Pac. 598. 

35. Criminal Law—Jurisdiction.—One induc- 
ing another to steal a horse in Tennessee, and 
to deliver it to him in Kentucky, where he sold 
it for their joint benefit, was properly indicted 
and punished as for robbery in Kentucky.— 
Tramwill v. Commonwealth, Ky., 147 S. W. 36. 


36. Judicial Notice.——The Supreme Court 
cannot take judicial notice of the presence of 
clouds in the sky at any given time.—State v. 
Howard, Mo., 147 S. W. 95. 

37. Damages—Measure of.—Where it was 
shown that materials used in repairing a tel- 
ephone line, damaged by blasting, were for the 
greater part manufactured by only a few con- 
cerns, that they had no fixed market value, and 
that the prices varied from time to time, and 
that the prices at which plaintiff valued them 
were the current going prices of concerns hand- 
ling such articles at the time they were used 
in making the repairs, the evidence was suf- 
ficient to show their reasonable value.—Pacific 
Telephone & Telegraph Co. v. Huetter, Wash., 
123 Pac. 607. 

38. Penalty.—Where there are several un- 
dertakings in a contract, the damages for the 
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non-performance of some of which are readily 
ascertainable and for others not, the sum named 
as damages for a breach will be regarded as a 
penalty only,.—Chicago, B. & Q. R. Co. v. Dock- 
ery, C. C. A., 195 Fed. 221. 


39. Death—Presumption of Care.—The pre- 
sumption that decedent, for whose death by 
negligent act an action is brought, exercised 
care, is of some weight in determining the 
issue of contributory negligence.—Denver City 
Tramway Co. v. Carson, Colo., 123 Pac. 680. 


40. Deeds—Condition Subsequent.—A grantee, 
by accepting a deed, is bound by a condition of 
forfeiture contained therein imposed for viola- 
tion of a condition subsequent.—Bredell v. Kerr, 
Mo., 147 S. W. 105. 


41.——Construction.—A deed, reciting that it 
was made between the grantor of the first part 
and “W. and her heirs” of the second part, and 
conveying unto the parties of the second part 
and assigns held to convey the fee to the 
grantee.—Burke vy. Consolidated Coal Co., Ky., 
147 S. W. 15. 


42.——-Undue Influence.—Party asserting undue 
influence held to have burden of showing grant- 
or’s will was so dominated as to cause him to 
make a disposition of his property which he 
otherwise would not have made.—Lord y. Reed, 
Ill, 98 N. E. 553. 

43. Descent and Distribution—Reservation in 
Deed.—Timber reserved to grantor in a deed 
passes at his death to his heirs at law, the 
same as other property.—Hicks y. Phillips, Ky., 
147 S. W. 42. 

44. Electricity—Res Ipsa lLoquitur.—In an 
action for injuries to a street car passenger by 
a srark from the electric shoe of an elevated 
train striking her in the eye, plaintiff held not 
entitled to recover under the doctrine res ipsa 
loquitur.—Carney v. Boston Elevated Ry., Mass., 
98 N. E. 605. 

45. Embezzlement—Partner.—A partner can- 
not be guilty of embezzling the partner- 
ship property, either at common law or under 
the statute.—O’Marrow v. State, Tex., 147 S. W. 
252. 

46. Eminent Domain—Statutory Construction, 
—Statutes authorizing condemnation of private 
property, being in derogation of vested rights, 
must be strictly construed.—Clark v. City of 
Portland, Ore., 123 Pac. 708. 

47. Evidence—Admissability.—A banker who 
owned lands in the neighborhood of the lands 
the renting of which was involved in the action, 
and had had experience in renting, could testify 
directly as to the rental value of the land ia 
controversy without having the information 
elicited by hypothetical question.—Jenkins  v. 
Womach, Mo., 147 S. W. 223. 

48. Judicial Notice.—The court takes judic- 
lal notice of the fact that, in order to procure 
the services of desirable employees, Many cor- 
porations in this state voluntarily pay their 
employees weekly; but has no judicial knowl- 
edge that such method of payment works in- 
juriously.—State v. Missouri Pac. R. Co., Mo., 
147 SS. W. 118. 

49. Sudicial Cognizance.—In a patent suit, 
the validity of the patent will be determined, 
and the court is not limited to the evidence 











taken, but may take judicial cognizance of facts 
of general knowledge and devices in common 
use.—Colorado Tent & Awning Co. v. Parks, C, 
C. A., 195 Fed. 275. 

50. Fixtures—Conditional Sale.—Whether the 
right of a vendor of personal property by condi- 
tional sale is inferior to that of a prior mort- 
gagee of the purchaser under an after-acquired 
property clause depends on whether the property 
has been so attached to the mortgaged realty as 
to have become a part thereof.—In re Sunflower 
State Refining Co. C. C. A., 195 Fed. 180. 


51. Landlord and Tenant.—As_ between 
landlord and tenant, in the absence of contract, 
trade fixtures, unless so incorporated with the 
realty as to show an intention to make them a 
permanent addition, or their removal will seri- 
ously injure it, are removable by the tenant as 
personal property.—Sharp v. Niagara Fire Ins. 
Co., Mo., 147 S. W. 154. 





52 and vice- 
president of bank purchasing stock from cash- 
ier in reliance on his representations as to the 
condition of the bank held not estopped by neg- 
ligence in not knowing its condition from re- 
covery for the false representations.—Snider v. 
McAtee, Mo., 147 S. W. 136. 


52. Wraud—Directors.—Director 


53. Fraudulent Conveyances—Recovery by 
Grantor.—Property will not be restored to a 
grantor who conveyed it or had another convey 
it with fraudulent purpose to defeat his cred- 
itors.—Jane v. Jane, Ky., 147 S. W. 41. 

54. Frauds, Statute of—Part Performance.— 
Where a father orally agreed to convey land to 
a son if the son would cultivate the same and 
take care of the father, and the son cultivated 
the land under the father’s direction and paid 
rent therefor, there was no sufficient part per- 
formance to take the contract out of the Stat- 
ute of frauds.—Dunbar v. Dunbar, IIl., 98 N. E. 
563. 

55. Highways—Prescription.—To constitute a 
public way by prescription, the use must be 
adverse, continued, without interruption, and 
with the acquiescence of the landowner.—Jones 
v. New York, N. H. & H. R. Co., Mass., 98 N. E. 
607. 

56. Homestead — Condemnation. — Where a 
homestead of a widow and her deceased husband 
was condemned, and the value paid into court, 
the money held not subject to partition between 
the widow and heirs of her husband; she being 
entitled to have it reinvested in another home- 
stead.—Lucas v. Lucas, Tex., 147 S. W. 310. 

57. Husband and Wife—Agency.—Where 4 
wife agreed that a note payable to her might 
be pledged to secure a loan to her husband but 
did not consent to sale, and did not indorse the 
note, a transfer by him was beyond the scope 





of his agency.—Morgan v. Hays, Tex., 147 §& 
W. 315. 
58. Antenuptial Contract.—An antenuptial] 


contract, by which a woman agrees that if she 
survives her husband she will release all inter- 
est in his estate, except a claim for a specified 
amount, is a lawful agreement, and will be en- 
forced in equity.—Collins v. Collins, Mass., 98 N. 
E. 588. 

59. 





Marriage.—Marriage is a sufficient con- 


sideration for an antenuptial contract, and, when 
such contract is freely entered into and is just 
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and fair, it should be sustained.—Henry y. But- 
ler, Kan., 123 Pac. 742. 


60. Insurance—Indemnity Policy.—A _ credit 
indemnity policy and rider attached held to cre- 
ate one contract, limiting the liability of in- 
surer on rated and unrated accounts in excess 
of the initial loss, which must be borne by the 
indemnified.—American Credit Indemnity Co. v. 
Jung, C. C. A. 195 Fed. 177. 


61. Voluntary Exposure.—Under a_ policy 
relieving from liability for death from voluntary 
exposure to unnecessary danger, or for death 
which, by the exercise of ordinary care, might 
have been prevented, or to which insured’s negli- 
gzence contributed, there could be no recovery 
where insured, who ventured upon a lake in a 
canoe, was drowned after being warned of the 
danger.—Morse v. Commercial Travelers’ East- 
ern Accident Ass’n, Mass., 98 N. E. 599. 





62.—Wagering Policy.—In the absence of a 
showing that a life policy was intended as a 
wagering contract, it is not necessary that the 
beneficiary should have an insurable interest.— 
Brogi v. Brogi, Mass., 98 N. E. 573. 


63. Judgment—Tortfeasors.—A recovery of 
damages by either the bailee or the owner op- 
erates as a full satisfaction, in so far as the 
tort-feasor is concerned, and may be pleaded by 
him in bar of any subsequent suits by either the 
bailee or the owner.—Parker-Washington Co. v. 
St. Louis Transit Co., Mo., 147 S. W. 189. 

64. Landlord and Tenant—Possession of 
Landlord.—Where a tenant of the upper floors 
of a building was injured by falling through the 
glass covering of an area under the sidewalk, 
and it was shown that the vasement had been 
vacant for a year, there was a presumption that 
the owners of the building were in possession 
of the basement, and the burden of proving the 
contrary was on them.—Moakley yv. MacAdaras, 
Mo., 147 S. W. 172. 

65. Libel and Slander—Innuendo.—A publica- 
tion that plaintiff, an attorney, in closing up an 
estate, refused to make any explanation as to 
what had become of certain funds, and was 
committed for contempt, cannot be made to ap- 
pear libelous by an innuendo that it was in- 
tended to charge plaintiff with embezzlement 
and unprofessional conduct.—Hanson v. Bristow, 
Kan., 123 Pac. 725. 

66. Punitive Damages.—In. action for slan- 
der, punitive damages may be recovered only on 
proof of express, as distinguished from implied, 
malice.—Garvin v. Garvin, Kan., 123 Pac, 717. 

67. Posting Mortgage Foreclosure.—Posting 
of a mortgage foreclosure notice addressed to 
the public, without malice, stating that the 
mortgagor was in default, held absolutely priv- 
ileged, and could not be made the subject of an 
action for libel, though untrue.—Tierney v. Rup- 
pert, 135 N. ¥. Supp. 365. 

68.——Slander per se.—To charge a person 
with being drunk is not slanderous per se with- 
out proof of special damages, where it does not 
constitute a charge of drunkenness amounting 
to a misdemeanor, such as intoxication in a pub- 
lic place.—Torres v. Huner, 135 N. Y. Supp. 332. 

69. Lotteries—Contract.—That an automobile 
was purchased under a conditional sale contract, 
to be used by the buyer in a lottery, with which 
the seller had no connection, held not to affect 











the validity of the sellers’ contract.—Watkins v. 
Curry, Ark., 147 S. W. 43. 


70. Malicious Prosecution—Probable Cause.— 
Plaintiff’s conviction of embezzlement continued 
to be evidence of probable cause for the prosecu- 
tion, as affecting defendant's liability for ma- 
licious prosecution, though the judgment was re- 
versed for error. committed by the trial court.— 
McElroy v. Catholic Press Co., Ill., 98 N. EB. 527. 


71. Master and Servant—Defective Appliance, 
—Where an employer had actua! knowledge of a 
defect in an appliance furnished for use in its 
mine, and the defect therein was not obvious, 
but could only be discovered by manipulations 
and tests, the employee did not assume the risk 
of injury from its use.—McAllister v. Rocky Fork 
Coal Co. of Montana, Mont., 123 Pac. 696. 

72. Independent Contractor.—Where an in- 
dependent contractor was constructing an abut- 
ment for a railroad bridge under the direction 
of a civil engineer employed by the railroad, an 
employee of the contractor, who was directed to 
assist the engineer in marking levels and eleva- 
tions for the abutment, did not thereby become 
a servant of the railroad company.—McLellan v, 
Boston & Maine R. R., Mass., 98 .N. E. 595. 

73. Mechanics’ Liens—Material Furnished.— 
A materialman was entitled to a lien for ma- 
terials furnished the contractor for use in the 
building and afterwards taken out because of a 
change of plans consented to by the owners, if 
they were not fraudulently included within the 
lien account.—E. R. Darlington Lumber Co. v. 
Pottinger, Mo., 147 S. W. 179. 


74. Mines and Minerals—Location.—-The rule 
that a locator of a mining claim on unoccupied 
public mineral lands cannot by relocation extend 
the time within which the necessary steps must 
be taken to complete the location applies only 
where rights of third persons intervene.—Eu- 
reka Exploration Co. v. Tom Moore Min. & Mill. 
Co., Colo., 123 Pac. 655. 


75. Money Receilved—dAction for—One deliv- 
ering a check to a broker to be used as a part 
of the price for land, if he decided to purchase 
it, or to be returned, if he did not decide to 
purchase, held entitled to recover from the own- 
er the proceeds thereof. received by him from the 
broker, on deciding not to purchase, whether the 
broker was the agent of plaintiff or the owner. 
—Scott v. Jackson, Tex., 147 S. W. 336. 

76. Mortgages—Forfeiture.—An agreement by 
a mortgagor that he will forfeit all interest,jin 
the property if he fails to pay the debt by, @ 
fixed time will not be enforced, though. mane 
after the execution of the mortgage. HK n 
Land & Live Stock Co. v. Interstate Trad at. 
Kan., 123 Pac. 733. enue oe 

77. Negligence—Child.—In determining ;whesh- 
er a boy 12 years old, who was “Riltéd2 yun 





automobile, was guilty of conthiiytory AGE 
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79. Invitee.—Where one is injured while 

inspecting an unoccupied house at the invitation 
of owner’s agent, and her injury is due to the 
failure of the owner to keep the premises in a 
reasonably safe condition for inspection, the 
owner is llable.—Marston v. Reynolds, Mass., 98 
N. E. 601. 
Last Clear Chance.—The doctrine of 
last clear chance does not apply so long as the 
parties are concurrently negligent.—Coleman v. 
Atchison. T. & S. F. R. Co., Kan., 123 Pac. 156. 

81. Partnership—Test of—An arrangement 
whereby plaintiff was to receive one-third of 
the profits of a business, made by two of three 
members of a partnership in consideration for 
his labor, did not make him a partner.—Graham 
v. Swann, Ky., 147 S. W. 11. 


82. Patents—Anti-Trust Law.—An _ assignee 
of a patent holding under an assignment made 
in aid of a combination violative of the Sherman 
Anti-Trust Act may sue in equity an infringer 
of the patent.—United States Fire Escape Coun- 
terbalance Co. v. Joseph Halsted Co., U. S. i). C., 
195 Fed. 295. 

83. Novelty.—A valid patent cannot be ob- 
tained for a process which involves nothing 
more than the functions or operative effect of 


machines which are the subjects of other pat- 
ents or applications.—United States Consol. Seed- 











ed Raisin Co. v. Selma Fruit Co., C. Cc. A. 195 
Fed. 264. 
84. Pledges—<Action.—A general letter of 


hypothecation, authorizing a pleGgee to realize 
on the securities, held to authorize ‘it to sne 
thereon.—Canadian Bank of Commerce v. John 
J. Sesnon Co., Wash., 123 Pac. 602. 

85. Principal and Agent—Contracts.—An 
agent may, without disclosing his agency, con- 
tract in his own name for the sale of personalty, 
which contract may be enforced by his undis- 
closed principal—Hawkins v. Windhorst, Kan., 
123 Pac. 761. 

86.——Scope of Agency.—An agent employed 
to purchase has no authority to bind his prin- [ 
cipal by a negotiable instrument.—Citizens’ Nat. 
Bank of Los Angeles, Cal., v. Ariss, Wash., 123 | 
Pac. 593. 

87. Principal and Surety—Discharge of 
Surety.—The holder of a note signed by a surety 
and also secured by a chattel mortgage by per- 
mitting the principal to remove the mortgaged | 
property from the state held to have discharged 
the surety.—Means v. Worthington, Tex., 147 S. 





88. Quieting Tithe—Removing Cloud. —It is no 
objection to suit to remove as a cloud a me- 
chanic’s Hien judgment, under which levy and 
sale is threatened, and invalidity of which rests 
in parol, that there is a remedy at law.—Center 
Creek, Mining Co. v. Coyne, Mo., 147 S. W. 148. 

89. Sales—Rescission.—Where a buyer of ma- 

“ehinery, by a sale, put it out of its power to | 

“ féturn such machinery, an election to accept 

‘must be held to have taken place, which would 

lude a rescission.—El Campo Ice, Light. & 

Water Co. v. Texas Machinery & Supply Co., 
147 S. W. 338. 

90. Rescission.—Where there is an express 
Wirfanty' without provision for return of the 
amoodspiniigase of breach, the buyer cannot Tre- 
Be ind; a Rg gniy remedy being an action for dam- 
“ages. et Z Haralson, Tex., 147 S. W. 290. 

$y!" RUscidsion.—Where a seller, on the buy- 

erg) A epadisdon of the contract, stopped the 
‘transportation «£sthe goods, he thereby rescind- 
ed the contract, andpeould not recover the price. 
-—Boyd v. Second Hand Supply Co., Ariz., 123 Pac, 
106190lqero oft at tasyv1 e 
> 9Rie-WartanmtysA isale of goods of a de- 





Seri) , im I warranty of quality, 
where purchase Rap, ne sopportunity to insvect 
Shewi290h Dae lad tater n., 123 Pac. 719. 


930 | Spevitia  pabedrniadeeLittquity. —A decree 
for specific performance of.“a@!contract for the 





sale of real estate is granted or withheld ac- 
cording as equity and justice seem to demand, 
in view of all the circumstances, and is not 
granted as a matter of course.—Bluegrass Realty 
Co. v, Shelton, Ky., 147 S. W. 33. 

94. Tenancy in Common—Extracting Oil.— 
One having undivided interest in land may ex- 
tract oil therefrom without his cotenants con- 
curring or participating.—Burnham v. Hardy Oil 
Co., Tex., 147 S. W. 330. 

95. Trusts—Dividends.—A dividend payable in 
eash or in stock of another corporation declared 
by a savings bank, part of the stock of which 
belonged to a trust, the income of which was 
payable to a life tenant, and the remainder to 
another, held income, and not capital.—Cox v. 
Gaulbert’s Trustee, Ky., 147 S. W. 25. 

96. Express.—Express trusts are those 
created by the direct and positive acts of the 
parties, manifested by some instrument in writ- 
ing, whether by deed, will or otherwise.—United 
States Fidelity & Guaranty Co. v. Smith, Ark., 
147 Ss. W. > 

97. Fraud.—Where a conveyance of com- 
plainant’s farm was procured by fraud entitling 
her to have it set aside in equity, held, that a 
court of equity would follow the proceeds of the 
farm into other property in which the proceeds 
were invested by the grantees.—Harrison v. 
Tierney, Ill, 98 N. E. 523. 

98. Resulting Trust.—A payment by.one 
person of the consideration for a conveyance of 
land to another does not creat a resulting trust 
unless, at the moment the title passes, the trust 
results from the transaction itself.—Lord  v. 
Reed, Ill., 98 N. E. 553. 

99. Usury—Contract for.—In determining the 
question of usury, a transaction must be judged 
by its real character, rather than by the form 
and color which the parties have seen fit to give 
it—wWillson v. Fisher, 135 N. Y. Supp. 532. 

100. Vendor and Purchaser—Burder of Proof, 
—One claiming to be a bona fide purchaser for 
value, without notice of defects in his title, 
has the burden of proving his good faith.—Ab- 
bott v. Parker, Ark., 147 S. W. 70. 

101. Wills—Construction.—As the law favors 
a construction which will give a fee-simple 
estate rather: than a life estate, an estate given 
in fee will not be defeated by a subsequent pro- 
vision in the will limiting it to a smailer estate 
unless the language or testator’s intention re- 
quires it.—Burnam v. Suttle, Ky., 147 S. W. 3. 

102. Construction.—Grandchildren of testa- 
tor’s daughter taking under substitutionary be- 
quest to his children and their legal represent- 
atives held to take per stirpes, and not per 
capita, although in equal degree of kindred to 
the daughter, where they were not in equal de- 
gree of kindred to the testator with others 
sharing in the bequest under Decedent. Estate 
Law, § 98, subds. 10, 11—Dwight v. Gibb, 135 N. 
Y. Supp. 401. 

103. Construction.—A member of a class to 
whom a legacy is given, without specifying in- 
dividual names, is not excluded by the fact that 
he had been made the recipient of the individual 
legacy in a prior part of the will—wWillis v. 
Richardson, Mass., 98 N. E. 609. 

104. Estoppel.—The probate of a will by 
testator’s son a beneficiary under the trust fund 
would not estop the son from afterward main- 
taining an action to set aside the trust as in- 
valid if the construction of the will was not in- 
volved in the probate proceedings, though the 
decree of accounting in the probate court would 
be conclusive upon the distribution of the trust 
fund up to that time.—Bailey v. Buffalo Loan, 
Trust & Safe Deposit Co., 135 N. Y. Supp. 344. 

105. Holographic Will.—Probate of a holo- 
graphic will will be refused where both of the 
subscribing witnesses swear positively that 
there was no publication of the instrument, and 
that they did not know that it was a will until 
long after they had signed it.——In re Wilmer- 
ding’s Will, 185 N. Y. Supp. 516. 

106. Presumption.—Where the will of tes- 
tatrix which was last in her own custody was 
not found after her death, the presumption of 
jaw is that she destroyed it with intent to re- 
voke it—In re Ascheim’s Will, 135 N. Y. Supp. 
516. 
































